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KNOW RULE 4-5.6: RESTRICTIONS ON RIGHT TO PRACTICE 

 

A lawyer shall not participate in offering or making: 

 

(a) a partnership, shareholders, operating, employment, or other similar 

type of agreement that restricts the right of a lawyer to practice after 

termination of the relationship, except an agreement concerning benefits 

upon retirement; or 

 

(b) an agreement in which a restriction on the lawyer's right to practice is 

part of the settlement of a client controversy. 

 

[1] An agreement restricting the right of lawyers to practice after leaving a 

firm not only limits their professional autonomy but also limits the freedom 

of clients to choose a lawyer. Rule 4-5.6(a) prohibits such agreements 

except for restrictions incident to provisions concerning retirement 

benefits for service with the firm. 

 

[2] Rule 4-5.6(b) prohibits a lawyer from agreeing not to represent other 

persons in connection with settling a claim on behalf of a client. 

 

[3] Rule 4-5.6 does not apply to prohibit restrictions that may be included 

in the terms of the sale of a law practice pursuant to Rule 4-1.17. 
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KNOW RULE 4-5.6: RESTRICTIONS ON RIGHT TO PRACTICE 

 

Respondent hired Associate. As a condition of employment, Associate 

signed a Confidentiality/Non-Disclosure/Separation Agreement. If 

Associate left the firm, the Agreement provided that: 

 

- Only Respondent could notify clients that Associate was leaving; 

 

- Prohibited Associate from soliciting and notifying clients that he was 

leaving, and  

 

- Prohibited Associate from soliciting and contacting clients after he left.  

 

  - The Agreement included provisions for dividing fees structured to 

create a strong financial disincentive to prevent Associate from continuing 

to represent clients he had represented while employed by the firm.  

 

In re Truman, 7 N.E. 3d 260 (Ind. 2014). 

Ohio Sup. Ct. Bd. of Prof’l Conduct, Op. 2020-01, 2/7/20. 

 

An in-house lawyer may not agree to an employment contract 

with a covenant not to compete that would restrict the lawyer’s 

right to practice after separation of employment  
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KNOW “Cupples” (In re Cupples, 979 S.W.2d 932 (Mo. 1998)). 

 

  

Three “C’s” 

 

Communication 

 

Choice 

 

Cooperation 
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KNOW “Cupples” (In re Cupples, 979 S.W.2d 932 (Mo. 1998)). 

 

  

The client has the right to choose the attorney or attorneys who will 

represent it… 

 

Clients are not the “possession” of anyone, but, to the contrary, control 

who represent them… 

 

Clients are not merchandise. They cannot be bought, sold, or traded. The 

attorney-client relationship is personal and confidential, and the client's 

choice of attorneys in civil cases is near absolute… 

 

The client's files belong to the client, not to the attorney representing the 

client. The client may direct an attorney or firm to transmit the file to newly 

retained counsel… 

 

Finally, an attorney representing a client has a duty to communicate with 

the client regarding the client's representation… 

 

This duty includes communicating with the client about material changes 

in who represents the client.   

 

Cupples at 234 (Internal citations omitted). 
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KNOW “Cupples” (In re Cupples, 979 S.W.2d 932 (Mo. 1998)). 

 

In situations where an attorney withdraws from a law firm, it is the 

responsibility of both that attorney and the law firm to ensure that the 

clients for whom that attorney had provided material representation are 

informed of the change in the circumstances of the clients' representation. 

 

This duty requires communication with those clients--whether written, 

personal, or by some other means--that is professional in nature and 

content.  

 

The primary purpose of the communication is to assist these clients in 

determining whether their legal work should remain with the law firm, be 

transferred to the departing attorney, or be transferred elsewhere.  

 

While it is natural to expect both the firm and the departing attorney to 

want the clients' continued legal representation, the primary purpose of 

the communication is to assist the clients in their needs and not to solicit 

the clients' business.  

 

A failure by the attorney or the firm to fulfill this duty appropriately may 

justify disciplinary action. 

 

Cupples at 235. 
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KNOW “Cupples” (In re Cupples, 979 S.W.2d 932 (Mo. 1998)). 

 

Prior to withdrawal, lawyers within a firm have a duty to treat each other 

fairly and honestly and to put the interests of the law firm regarding firm 

business before their individual interests.  

 

The lawyer may not compete with the firm for business opportunities.  

 

Each lawyer has a duty to the firm to represent firm clients diligently, 

competently, and zealously. 

 

After an attorney withdraws from a firm, the fiduciary duties no longer 

prohibit competition.  

 

However, the firm and the departing attorney have a duty to deal in good 

faith in winding up the firm business.  

 

 

 

Cupples at 236. 
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KNOW “Cupples” (In re Cupples, 979 S.W.2d 932 (Mo. 1998)). 

 

Both the withdrawing attorney and the firm have a duty to inform firm 

clients of any material change in representation and to obtain the clients' 

informed direction as to how the client wishes its work to be handled.  

 

The withdrawing attorney and the firm also have a duty to orderly 

maintain or transfer the clients' files in accordance with the clients' 

directions and to withdraw from representing those clients by whom they 

are discharged.  

 

Both the withdrawing attorney and the firm have a mutual duty, not only to 

the client, but to each other as well, to make certain that these tasks are 

completed in a competent and professional manner to the reasonable 

satisfaction of their clients. 

 

 For matters concerning lawyer discipline, we are most concerned when 

the failure to fulfill these duties affects client representation and not the 

mere division of firm assets and liabilities. 

 

Cupples at 236. 
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Informal Opinion 2020-04 - Rule Number: 4-1.4 

 

QUESTION: To which clients must Attorney and Attorney’s law firm 

provide notice of Attorney’s departure from the firm, and what information 

should the notice include? 

 

ANSWER: All current clients for whom Attorney [Associates included 

Opinion Number: 20060060] has provided material representation should 

be notified promptly of Attorney’s departure from the firm in a professional 

manner consistent with the opinion of the Supreme Court of Missouri in In 

the Matter of Cupples, 952 S.W.2d 226 (Mo. banc 1997).  

 

Notice timed to serve the client’s best interest rather than the interests of 

the departing lawyer or firm.  

 

Ideally, communication in writing, issued jointly. 

 

Both the firm and Attorney are obligated to ensure clients receive proper 

notice.  

 

Notification letter not required for Attorney’s former clients.  
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Informal Opinion 2020-04 - Rule Number: 4-1.4 

 

QUESTION: To which clients must Attorney and Attorney’s law firm 

provide notice of Attorney’s departure from the firm, and what information 

should the notice include? 

 

ANSWER: If Attorney or the firm is unable or unwilling to continue the 

representation, the client should be so informed, and the remaining 

available options for representation should be offered to the client. 

Informal Opinion 950184.  

 

Clients should be notified of the expected date of the departure and 

Attorney’s new contact information, if applicable.  

 

The communication should explain who will be handling the client’s matter 

until the client affirmatively communicates the client’s choice of counsel.  

 

The notice should explain that a client’s original file will remain with the 

firm until or unless the client elects to be represented by Attorney or new 

counsel. Informal Opinion 2019-03.  

 

Attorney and the firm may choose to explain to the client that if the client 

wishes to be represented by Attorney or new counsel, funds in the trust 

account will be refunded to the client or transferred per the client’s 

direction. The notice may also instruct clients as to whom the client 

should pay any balance due for fees or expenses. 
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“The Right Way to Leave Your Firm”, Sara Rittman, former Legal Ethics 

Counsel  

 

-Gather a list of clients and matters, including client contact information 

and the style of cases as well as information that will be necessary for 

future conflicts checking.  

 

- Make any arrangements that would be necessary for you to function if 

you are immediately evicted from the firm once you have notified them.  

 

Notify your firm.  

 

Provide the firm with a draft of a letter to be sent from you and the firm to 

all active clients for whom you have provided material representation 

notifying the clients of:  

 - Your departure  

 - The date of your departure  

 - Your new contact information  

 - Their options, which may include:  

  Staying with the firm  

  Going with you  

  Choosing a completely different attorney  

 - Where their file will be until they communicate their choice  

 - Any critical matters that require their immediate 

  attention 
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For All Representations in Which You’ve Entered an 

Appearance 
 

WITHDRAW and confirm SPECIFIC DATE duties to client concluded 

 

Old Firm represented Client in contract dispute.  Eight months after the case 

is dismissed for failure to prosecute, lawyer working the case departs for 

New Firm, at which time Client formally discharges Old Firm and instructs 

Old Firm to forward the file to departed lawyer, which Old Firm does.  Old 

Firm does not file with the court a Motion to Withdraw in the prior dismissed 

case.  Lawyer fails to file a petition within the one-year refiling grace period, 

despite having four months to do so.  Client sues him, New Firm and Old 

Firm for malpractice.   

 

Board of Managers of Eleventh Street Loftominium Ass'n v. McDonald 

Hopkins, LLC, Not Reported in N.E.3d, 2014 IL App (1st) 133912, 2014 WL 

4537059 (Ill.App. 1 Dist. 2014). 

 

“The IRPC, the Illinois Supreme Court Rules and the Restatement (Third) of 

the Law Governing Lawyers, all require that upon termination of the 

attorney-client relationship, the attorney formally withdraw from a case as 

counsel of record.” Id. at 6. 

 

 

RULE 4-1.16 (a): DECLINING OR 

TERMINATING REPRESENTATION 

 

[A] lawyer shall not represent a client 

or, where representation has 

commenced, shall withdraw from the 

representation of a client if: 

 

(3) the lawyer is discharged. 
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For All Representations in Which You’ve Entered an 

Appearance 
 

WITHDRAW and confirm SPECIFIC DATE duties to client concluded 

 

Lawyer leaves Old Firm and Client directs firm to forward the file to Lawyer.  

Old Firm files Notice of Withdrawal with the court and forwards the file.  The 

cover letter states that Old firm and Lawyer will continue to work together 

and consult on the case.  Upon conclusion of the dissolution Client files a 

malpractice suit against Old Firm and Lawyer alleging errors that occurred 

after Old firm filed the Notice.   

 

Cesso v. Todd, 92 Mass.App.Ct. 131, 8/28/2017. 

 

“Resolving all evidentiary inferences in favor of Client, [Attorney] took no 

steps to disabuse Client of the notion that he [(Attorney)] was still working on 

the case, albeit in a behind-the-scenes role. Instead, [Attorney] sent a billing 

cover letter that a reasonable person could read to indicate that he would 

continue to work and bill on the case. The record, though thin, is enough to 

permit—but not require—the finder of fact to draw the inference that Client 

reasonably believed that [Attorney] was continuing to consult in the 

background.  
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Overview 

1) Create a Vision - Define the Vision and set a Mission Statement with 

hierarchy of goals.  The Vision Statement Should be Specific, 

Measurable, Achievable, Relevant and Timebound.; 

 

2) Develop a SWOT Analysis - Analysis conducted according to the 

desired goals; 

 

3) Formulate actions and processes to be taken to attain these goals; 

 

4) Implement the agreed upon processes; 

 

5) Control the implementation through monitoring and feedback. 
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SWOT Analysis 

To carry out a SWOT Analysis, answer the following questions: 

  

Strengths: 

What advantages does your firm have over similarly situated law firms? 

What does your firm do better than any other similarly situated law firm? 

What resources does your firm have that are unique in your market? 

What is your reputation in the market? 

What factors make prospective clients select your firm? 

  

Weaknesses: 

What could your firm improve to strengthen the delivery of legal services? 

What should your firm avoid doing to prevent weakening itself? 

What do people believe are your firm's weaknesses? 

What factors make prospective clients decline to select your firm? 

  

Opportunities: 

Where good opportunities are available for your firm? 

What trends are you are aware of that your firm can pursue? 

Useful opportunities can come from such things as: 

Changes in technology and markets on both a broad and narrow scale 

Changes in government policy related to your field 

Changes in social patterns, population profiles, lifestyle changes, etc. 

Local events 
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SWOT Analysis - Continued 

To carry out a SWOT Analysis, answer the following questions: 

  

Threats: 

What obstacles does your firm face in achieving its vision? 

What are the primary actions of similarly situated firms that should 

 concern you? 

Are the required specifications for your job, products or services changing? 

Is changing technology threatening your firm? 

Do you have bad debt or cash-flow problems? 

Could any of your weaknesses seriously threaten your firm’s future viability? 

  

Situational Analysis 

Analyze the law firm and its environment as it is currently and how it may 

develop in the future. The analysis should incorporate both internal and 

external factors to identify strengths, weaknesses, opportunities and threats 

external to the law firm. 

 

Factors to consider in this analysis are: 

 Prospective Customers 

 Competition 

 Technology 

 Outside Resources 

 Staffing 

 Economic conditions 

 The regulatory environment 

 

  



The Ethical 

& 

Malpractice 

Risks of 

Starting a 

Law Firm 

PLANNING/BUDGETING 

Business and Marketing Plan 

Projections of : 

 Gross receipts p 

 Overhead and expenses 

 Net receipts 

 Cash flow  

 Billable hours worked – See accounts  

  receivable 

Marketable experience 

Fee Arrangements 

Written fee agreements 
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MARKETING PLAN/PRACTICE DEVELOPMENT 

Potential Client Base 

Advertising – Rules 7.1-7.5 

 Website 

 TV, radio, billboard 

 Social Media 

 Other Lawyers 

Office signage 

Sign up for Lawyer Referral Service 

Sign up for free Lawyer Search service on MOBAR 

website 

Firm brochure/Electronic 

Client newsletter 

Join civic organizations 

Produce community seminars 

Announcements 

Speak at CLE programs 
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FORMS OF PRACTICE 

Considerations in Selecting Form of Practice 

 taxation 

 liability 

 succession/dissolution  

Solo Practice 

Partnership 

Professional Corporation 

 Articles of Incorporation 

 shareholders, officers, chief operating officer 

 Statement of Good Standing from Clerk of Supreme Court 

Limited Liability Company 

 Articles of Organization 

 members 

Limited Liability Partnership 

Consult with CPA 

Specialized/General Practice 

Partnership Agreement in writing 
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OFFICE SPACE/LOCATION CONSIDERATIONS 

Office Building – Rent is typically 2nd largest expense 

 Image, upscale, informal  

 Square footage 

 ADA considerations 

 Parking 

 Services, janitorial  

 Expansion Opportunities  

 Renovation Needs 

Location 

Office Sharing- Vicarious Liability Protection/Rule 1.0(c) 

& COMMENT [2] – [I]f they present themselves to the 

public in a way that suggests that they are a firm or 

conduct themselves as a firm, they should be regarded 

as a firm for purposes of the Rules.  

Purchasing/buy into a law practice/Know Your New 

 Trust Account 

Working from home 

Virtual Office 
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ACCOUNTING NEEDS 

Consult with CPA 

 Chart of accounts 

 Profit and loss statements 

 Balance sheets 

 Cash Flow Statement 

quarterly and annual tax returns 

payroll services – gusto; PAYCHEX; Quickbooks; Deluxe; ADP 

bank and trust accounting systems/reconciliation procedures -  Missouri 

Lawyer Trust Account Foundation - https://www.moiolta.org/about-us 

 

START UP COSTS/CREDIT SOURCES 

Highly recommended that sufficient cash or credit line be available to 

cover start-up costs and at least the first 6 months to one year of 

operating expenses plus personal living expenses (what are yours?). 

Sources of credit 

 Local bank/Credit Union 

 personal, business loan 

 home equity, home refinance 

 line-of-credit to be drawn upon as needed 

 lease, equipment loans 

 family loans/private investor loans 

Personal savings 
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BANK ACCOUNTS 

Trust account (separate account) – Rule 1.15 Safekeeping Property 

 IOLTA account, if applicable 

Business operating account for expenses/payroll 

Short term savings 

Safety deposit box 

Firm credit card 

Investments 

Set up account to accept credit cards – Law Pay – Ethics Red Flag 

Retirement plan 

 

LIBRARY/LEGAL RESEARCH 

Online legal research provider 
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TECHNOLOGY 

Software - https://buyersguide.americanbar.org/ 

 Word processing 

 Time and billing/accounting 

 Calendaring and docketing – Eight Elements of an Effective   

  Central Calendar 

 Conflicts checking 

 Case Management 

 Document assembly 

 Office Suite Software 

 Virus protection for computers – Training, Training, Training 

 Voice Recognition/Dictation 

  

Hardware 

 Computers/Servers/Cloud Management 

 Printers 

 Network/Firewall/Cyber Security  

 Copier/Scanners 
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OFFICE EQUIPMENT/SERVICES/SUPPLIES  

 

Shredder/Shredder Servcie 

Email address/Domain Name/Firm Changes 

Postage scale/mail equipment 

 UPS and Fed Ex accounts 

 

Office furniture for lawyer(s), staff, reception area, file cabinets, 

conference, room furniture, carpeting and area rugs, book shelves, art 

work/office decorating needs 

 

Office supplies 

 

Business cards, announcements 
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OFFICE SYSTEMS/PROCEDURES 

Develop office manual/operating procedures manual 

 Standard procedures/policies for practice 

 Personnel policies/benefits 

 Lawyer Well-Being Policies 

 

Docketing, calendaring, tickler system 

 

File organization 

 Opening file procedures 

 Closing file procedures/retention/storage/destruction 

 Document maintenance 

   Offsite - safety deposit box 

   Computer/Cloud backup 

   Fireproof files 

 

Forms used in practice 

 Client interview form 

 Engagement/non-engagement letters 

 Written fee agreements 

 Practice specific checklists 

 MOBAR Forms Library 
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OFFICE SYSTEMS/PROCEDURES 

Client billing procedures 

 Regular monthly statements even if no amount due 

 Detailed billing statement 

 Follow-up procedure if unpaid 

 Collection policy 

 Credit cards for payment/Trust Account/Operating 

 Account consideration/Co-mingling 

  

Client Relations Policy 

 Setting appointments 

 Returning phone calls, e-mail messages (confidentiality), texts 

 Keeping clients informed/Send copies of work, documents 

 Communicating Fees 

  Clear discussion about fees/Case Budgeting 

  Written fee agreements/engagement letters 

  

Accounting Procedures 

 Bank account reconciliation 

 Cash Flow Statement 

 Accounts Receivables/Payables – Every $ of A/R is a $ 

  off your hourly rate 

 Aging review 

  Expense Approval System 

  Counter signature requirement on checks 
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INSURANCE PROTECTION 

Professional liability 

Workers' Compensation 

Health Plan 

Car Insurance for business use 

Property 

Life  

Disability 

Business Interruption/Key Person 
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PERSONNEL – Typically your largest expense 

Legal Assistant/Paralegal/Secretarial 

 Benefits 

 Vacation, holidays policy 

 Sick leave policy 

 Overtime policy 

 Medical insurance 

 Retirement Plan 

 Others 

Secure I-9 forms, W-4 forms, confidentiality agreement, employment 

applications, etc 

  

MISCELLANEOUS 

City/county business licenses or permits 

Notary or have someone on staff or close by that is available  

Develop a disaster plan for your office, files, computer, etc. 

Develop a plan for your illness, incapacity or death. 

Join local bar association 

Develop two networks of other lawyers to call upon for 

assistance/business 
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Of Counsel, Co-Counsel, Office 

Sharing 

 Of Counsel  

 

See, Indy Auto Mann, LLC v. Keown & Kratz LLC, 114 N.E.3d 32 (Ind. Ct. 

App.2018), transfer denied, 123 N.E.3d 140 (Ind. 2019), and you’ll get the 

drift of the possible ways this relationship can go wrong. Most lawyers will 

be much better served by establishing a co-counsel relationship with a 

written fee sharing agreement per Rule 4-1.5(e), since that’s what most 

“Of Counsel” arrangements are anyway. 

 

Missouri Informal Opinion 2020-11; Defines Of Counsel Relationship 

 

Relationship with the firm is close, regular, and personal;  

Attorney is not a partner, associate, or shareholder in the firm;  

Attorney’s involvement with the firm is not limited to forwarding or 

receiving business, acting in only a single case, providing only occasional 

collaboration, or acting as an outside consultant; and  

Attorney’s Of Counsel relationship with the firm is disclosed in all 

materials in which the firm and Attorney hold themselves out to the public.  

 

Opinion 2020-12; No 4-1.5(e) requirement IF relationship passes 2020-11 

test. 
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Of Counsel, Co-Counsel, Office 

Sharing 

 Co-Counsel 

 

MRPC 4-1.5(e) 

 

A division of a fee between lawyers who are not in the same firm may be 

made only if: 

 

(1) the division is in proportion to the services performed by each lawyer 

or each lawyer assumes joint responsibility for the representation; 

(2) the client agrees to the association and the agreement is confirmed in 

writing; and 

(3) the total fee is reasonable. 

 

“Further, a lawyer's liability is not the type of responsibility the rule is 

referring to”,  Londoff v. Vuylsteke, 996 S.W.2d 553 Mo.App. E.D. 1999). 

 

Communicate to the client each lawyer’s role. 

 

Lawyer cannot perform outsourced work without client informed consent. 
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Of Counsel, Co-Counsel, Office 

Sharing 

 Office Sharing 

 

Every lawyer in the office sharing arrangement should agree to include in 

their standard fee agreement, engagement letter, or even as a standalone 

document, used in every matter, a written explanation of the office sharing 

arrangement and the consequences of the arrangement to the client.   

 

For example: 

  

Your representation is being undertaken by the SAMPLE Law Firm. The 

lawyer[s] in the SAMPLE Law Firm. [is/are]:   Lawyer Name, Lawyer 

Name and Lawyer Name.  The SAMPLE Law Firm and the named 

lawyers are solely responsible for your representation. 

  

The SAMPLE Law Firm is a part of an office sharing arrangement with 

Law Firm One, Law Firm Two and Law Firm Three.  None of these law 

firms or any lawyer employed by them will have any participation in or 

responsibility for your matter or take any action on your behalf, [without 

first entering into a new, separate written agreement with you]. 
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Rule 1.17. Sale of Law Practice 

 
A lawyer or a law firm may sell or purchase a law practice, or an area of 

law practice, including goodwill, if the following conditions are satisfied: 

 

(a)    The seller ceases to engage in the private practice of law, or in the 

area of practice that has been sold, in the geographic area in which the 

practice has been conducted. 

 

(b)    The entire practice, or the entire area of practice, is sold to one or 

more lawyers or law firms. 

 

(c)     The seller gives written notice to each of the seller's clients 

regarding: 

 (1)    the proposed sale; 

 (2)    the client's right to retain other counsel or to take 

 possession of the file; and 

 (3)    the fact that the client's consent to the transfer of the 

 client's files will be presumed if the client does not take any 

 action or does not otherwise object within ninety (90) days of 

 receipt of the notice. 

 If a client cannot be given notice, the representation of that 

 client may be transferred to the purchaser only upon entry of 

 an order so authorizing by a court having jurisdiction. The 

 seller may disclose to the court in camera information relating 

 to the representation only to the extent necessary to obtain an 

 order authorizing the transfer of a file. 

 

(d)    The fees charged clients shall not be increased by reason of the 

sale. 
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Rule 1.17. Sale of Law Practice 

 
What the Rule Does Cover 
 

COMMENT [13]  Admission to or retirement from a law partnership or 

professional association, retirement plans and similar arrangements, and 

a sale of tangible assets of a law practice, do not constitute a sale or 

purchase governed by this Rule.  

 

 N.B – South Carolina Ethics Opinion 02-2014 – If partners 

 structure end of their practice as a sale, the rule applies,  

 

 

COMMENT [14]  This Rule does not apply to the transfers of legal 

representation between lawyers when such transfers are unrelated to the 

sale of a practice or an area of practice. 
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Rule 1.17. Sale of Law Practice 

 
What the Rule Does Cover 
 
Other COMMENTS 

[2]    The requirement that all of the private practice, or all of an area of practice, be sold is 

satisfied if the seller in good faith makes the entire practice, or the area of practice, available 

for sale to the purchasers. The fact that a number of the seller's clients decide not to be 

represented by the purchasers but take their matters elsewhere, therefore, does not result in a 

violation. Return to private practice as a result of an unanticipated change in circumstances 

does not necessarily result in a violation. For example, a lawyer who has sold the practice to 

accept an appointment to judicial office does not violate the requirement that the sale be 

attendant to cessation of practice if the lawyer later resumes private practice upon being 

defeated in a contested or a retention election for the office or resigns from a judiciary 

position. 

    

[3]    The requirement that the seller cease to engage in the private practice of law does not 

prohibit employment as a lawyer on the staff of a public agency or a legal services entity that 

provides legal services to the poor, or as in-house counsel to a business. 

  

[4]    This Rule also permits a lawyer or law firm to sell an area of practice. If an area of 

practice is sold and the lawyer remains in the active practice of law, the lawyer must cease 

accepting any matters in the area of practice that has been sold, either as counsel or co-

counsel or by assuming joint responsibility for a matter in connection with the division of a fee 

with another lawyer as would otherwise be permitted by Rule 1.5(e). For example, a lawyer 

with a substantial number of estate planning matters and a substantial number of probate 

administration cases may sell the estate planning portion of the practice but remain in the 

practice of law by concentrating on probate administration; however, that practitioner may not 

thereafter accept any estate planning matters. Although a lawyer who leaves a jurisdiction or 

geographical area typically would sell the entire practice, this Rule permits the lawyer to limit 

the sale to one or more areas of the practice, thereby preserving the lawyer's right to continue 

practice in the areas of the practice that were not sold. 
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Rule 1.17. Sale of Law Practice 

 What the Rule Does Cover 
 
Other COMMENTS 

Sale of Entire Practice or Entire Area of Practice 

[5]  The Rule requires that the seller's entire practice, or an entire area of practice, be sold. 

The prohibition against sale of less than an entire practice area protects those clients whose 

matters are less lucrative and who might find it difficult to secure other counsel if a sale could 

be limited to substantial fee-generating matters. The purchasers are required to undertake all 

client matters in the practice or practice area, subject to client consent. This requirement is 

satisfied, however, even if a purchaser is unable to undertake a particular client matter 

because of a conflict of interest. 

 

Client Confidences, Consent and Notice 

[6]    Negotiations between seller and prospective purchaser prior to disclosure of information 

relating to a specific representation of an identifiable client no more violate the confidentiality 

provisions of Rule 1. 6 than do preliminary discussions concerning the possible association of 

another lawyer or mergers between firms, with respect to which client consent is not required. 

Providing the purchaser access to client-specific information relating to the representation and 

to the file, however, requires client consent. The Rule provides that before such information 

can be disclosed by the seller to the purchaser the client must be given actual written notice of 

the contemplated sale, including the identity of the purchaser, and must be told that the 

decision to consent or make other arrangements must be made within 90 days. If nothing is 

heard from the client within that time, consent to the sale is presumed. 

[7]    A lawyer or law firm ceasing to practice cannot be required to remain in practice because 

some clients cannot be given actual notice of the proposed purchase. Since these clients 

cannot themselves consent to the purchase or direct any other disposition of their files, the 

Rule requires an order from a court having jurisdiction authorizing their transfer or other 

disposition. The Court can be expected to determine whether reasonable efforts to locate the 

client have been exhausted, and whether the absent client's legitimate interests will be served 

by authorizing the transfer of the file so that the purchaser may continue the representation. 

Preservation of client confidences requires that the petition for a court order be considered in 

camera. 

[8]    All elements of client autonomy, including the client's absolute right to discharge a lawyer 

and transfer the representation to another, survive the sale of the practice or area of practice. 
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 What the Rule Does Cover 
 
Other COMMENTS 

Fee Arrangements Between Client and Purchaser 

          [9]    The sale may not be financed by increases in fees charged the clients of the 

practice. Existing arrangements between the seller and the client as to fees and the scope of 

the work must be honored by the purchaser. 

 

Other Applicable Ethical Standards 

          [10]  Lawyers participating in the sale of a law practice or a practice area are subject to 

the ethical standards applicable to involving another lawyer in the representation of a client. 

These include, for example, the seller's obligation to exercise competence in identifying a 

purchaser qualified to assume the practice and the purchaser's obligation to undertake the 

representation competently (see Rule 1.1); the obligation to avoid disqualifying conflicts, and 

to secure the client's informed consent for those conflicts that can be agreed to (see Rule 1.7 

regarding conflicts and Rule 1.0(e) for the definition of informed consent); and the obligation to 

protect information relating to the representation (see Rules 1.6 and 1.9). 

 

          [11]   If approval of the substitution of the purchasing lawyer for the selling lawyer is 

required by the rules of any tribunal in which a matter is pending, such approval must be 

obtained before the matter can be included in the sale (see Rule 1.16). 

 

Applicability of the Rule 

          [12]  This Rule applies to the sale of a law practice of a deceased, disabled or 

disappeared lawyer. Thus, the seller may be represented by a non-lawyer representative not 

subject to these Rules. Since, however, no lawyer may participate in a sale of a law practice 

which does not conform to the requirements of this Rule, the representatives of the seller as 

well as the purchasing lawyer can be expected to see to it that they are met. 
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 ABA Formal Opinion 468, October 8, 2014,  

Facilitating the Sale of a Law Practice 
When a lawyer or law firm sells a law practice or an area of law practice 

under Rule 1.17, the seller must cease to engage in the private practice of 

law, or in the area of practice that has been sold, in the relevant 

jurisdiction or geographic area.  

 

But the selling lawyer or law firm may assist the buyer or buyers in the 

orderly transition of active client matters for a reasonable period after the 

closing of the sale.  

 

Neither the selling lawyer or law firm nor the purchasing lawyer or law firm 

may bill clients for time spent only on the transition of matters (to bill, the 

activity must advance the representation or directly benefit the client). 
 

 Maine Ethics Opinion 210, 6/14/14 
Lawyer who wants to give up firm ownership but still practice may not sell his 

solo practice and remain with the firm as an employee or independent 

contractor.  Options are: Bring in a partner who could eventually run the 

practice, or start referring clients to other attorneys under a fee-sharing 

arrangement. 

New York Opinion 961, 3/13/13.  
A retiring attorney may condition the sale of her law practice on her right to 

receive a percentage of contingent fees the purchaser collects from the 

firm's existing clients as well as from “nominally ‘new' clients” who are 

connected to the seller's existing clients. 
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 Other Issues 
 

May Suspended or Disbarred Attorney Sell a Practice? 

“Yes” - Maine Opinion 178 (2002). 

“No” – Pennsylvania Opinion 2015-038, 12/24/15. 
 

Risk Managers say…“Make sure you can trust the Trust 

Account!” 
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Valuing a Law Practice 
(a guess) 

 Some Factors 
 

Specialization and diversity of specialization of the practice; 

 e.g. – Business Law Firm vis-à-vis Family Law. 

 

Intrinsic Value - Net tangible assets and a measure of the 

“goodwill” (intangible asset) of the practice, or the value of the 

excess earnings of the practice capitalized at an appropriate 

rate (how long will the intangible asset produce income into the 

future). 

 

 

 

 

Business Law Firm – If clients return year after year the 

intangible value will have a longer life than the Family Law Firm, 

so if client continuity extends to five years, a capitalization rate of 

20% of excess earnings would be appropriate. 

 

Family Law Firm - Continued business depends on referrals and 

new business, so it is reasonable to expect that the intangible 

value has a shorter expectancy, perhaps two and one-half years, 

which translates to a 40% capitalization rate (two and one-

halftimes excess earnings). 
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