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Well, probably.  

 

 Under the Missouri Constitution, the statute took effect on August 28, 2019. 

 However, the Missouri Supreme Court cannot promulgate a new rule with less 

than six months’ notice.  

 Normally, the Missouri Supreme Court makes these kinds of substantive rule 

changes. Article 5, Section 5 of the Missouri Constitution provides that any of 

the rules “may be annulled or amended in whole or in part by a law limited to 

that purpose.” 

 Appears that the statute complies with the Missouri Constitution.  

 Six months have passed. 

 The webpage listing the affected rules does not provide the amended portions 

of SB 224; rather, on the bottom of the webpages it states “SB 224 (2019) 

purports to amend this Rule.” 



“SB 224 (2019) purports to amend this Rule.”  



Missouri Supreme Court  

 The Missouri Supreme Court can override SB 224’s changes by amending the 

Rules. 

 Stay tuned. 

 At this point you might be thinking: “gee, thanks for the unhelpful 

information, but what I’d really like to know is whether I should be using 

these new rules in my cases?” 

 Need more clarity from the Court. 

 Future writ practice provide clarity? 

 Further action from the Court?  

 In the meantime: 

 At the outset of a case, consider stipulating with opposing counsel 

whether you will use the new rules or the old rules.  

 

 



BACKGROUND – SB 224 

 The source of the changes: Senate Bill 224 – sponsored by Senators Tony 

Luetkemeyer and Nick Schroer. 

 Sen. Luetkemeyer said the goal was to narrow the scope of discovery and 

increase effectiveness as well as to curtail parties from using discovery “as an 

offensive tool, a sword, to increase costs.”  

 Original bill was significantly revised – “[i]t was a 35-page bill, and I’d say we 

probably made edits to half of the pages in the bill” – Sen. Scott Sifton.  

 Provisions such as the requirement of expert reports and how to prove a party 

wrongfully destroyed ESI were ultimately removed from the final bill.  

 The revisions of the rules attempt to bring Missouri’s discovery rules closer to 

the Federal Rules. 

 Signed by Gov. Parsons on July 10, 2019.  

 https://legiscan.com/MO/bill/SB224/2019  

https://legiscan.com/MO/bill/SB224/2019


BACKGROUND – SB 224 

 The changes to Missouri’s discovery rules bring Missouri in line with the 

Federal Rules of Civil Procedure. 

 First, a little background from the FRCP.  

 In December 2015, the FRCP were amended to add the proportionality 

requirement.  

 FRCP 26(b)(1): 

 Unless otherwise limited by court order, the scope of discovery is as follows: 

Parties obtain discovery regarding any nonprivileged matter that is relevant to any 

party's claim ay or defense and proportional to the needs of the case, 

considering the importance of the issues at stake in the action, the amount in 

controversy, the parties’ relative access to relevant information, the parties’ 

resources, the importance of the discovery in resolving the issues, and whether the 

burden or expense of the proposed discovery outweighs its likely benefit. 

Information within this scope of discovery need not be admissible in evidence to be 

discoverable. 



BACKGROUND – New Old Standard?  

 Good-bye to the “reasonably calculated to lead to the discovery of admissible 

evidence” standard. 

 Proportionality is not new. 

 The proportionality concept became part of the federal rules over 35 years 

ago in 1983 when:  

 Rule 26(b) was amended to require judges to limit discovery to ensure 

that the benefits outweighed the costs; and 

 Rule 26(g) was added to require lawyers to certify that their discovery 

requests or objections were neither unreasonable nor unduly 

burdensome or expensive 

 The Advisory Committee made a point of emphasizing that it does not view 

the 2015 proportionality amendments as imposing any new duties or 

obligations. 

 



Scope of Discovery and Proportionality 
 

 Missouri decides to join the proportionality party. 

 Missouri’s Rule 56.01, General Provisions Regarding Discovery. 

 MO’s version of FRCP 26. 

 Current Standard/Old Standard – information sought must be “reasonably 

calculated to lead to the discovery of admissible evidence.” 

 Missouri’s amended Rule 56.01(b)(1) will now limit the scope of discovery to 

information that is not only relevant but “proportional to the needs of the 

case.”  

 Sound familiar?  

 This language mirrors the language of FRCP 26. 

 



Scope of Discovery and Proportionality 

 The amended Rule 56.01(b)(2) will require a court to limit the 

frequency or extent of discovery in particular circumstances if the 

Court determines that:  

 The discovery sought is cumulative or duplicative, or can be 

obtained from some other source that is more convenient, less 

burdensome or less expensive; 

 The part seeking discovery has had ample opportunity to obtain 

the information by discovery in the action; or 

 The proposed discovery is outside the scope permitted by the 

Rule.  



Scope of Discovery and Proportionality 
 

 What is the impact of the “proportionality” standard versus “reasonably 
calculated to lead to the discovery of admissible evidence”?  

 Missouri courts will probably look to the federal courts to find similar 
cases/authority.  

 Persuasive effect on Missouri cases? 

 Recent examples addressing proportionality in the U.S. District Courts for the 
Eastern District of Missouri (not an exhaustive list): 

 “Discovery may not be had on matters irrelevant to the subject matter 
involved in the pending action, see Fed. R. Civ. P. 26(b)(1), and ‘[e]ven if 
relevant, discovery is not permitted where no need is shown, or compliance 
would be unduly burdensome, or where harm to the person from whom 
discovery is sought outweighs the need of the person seeking discovery of the 
information.’ Miscellaneous Docket Matter No. 1, 197 F.3d at 925. This is 
particularly true in light of the proportionality considerations required by the 
2015 amendment to Rule 26.” 
 
Hileman v. Internet Wines & Spirits Co., 2018 U.S. Dist. LEXIS 94481, *4, 2018 
WL 2557577 

 

 



Scope of Discovery and Proportionality 
 

 Prime Aid Pharm. Corp. v. Express Scripts, Inc., 2017 U.S. Dist. LEXIS 2061, 
*11-12, 2017 WL 67526 – discovery dispute: 

 Some useful tidbits about proportionality:  

 “Defendant asserts that the requested discovery is burdensome and not 
proportional to the needs of the case. ‘Rule 26 was amended in 2015 to 
include the 'proportionality' requirement.’ State Farm Mut. Auto. Ins. Co. v. 
Warren Chiropractic & Rehab Clinic, P.C., 315 F.R.D. 220, 222 (E.D. Mich. 
2016) (citation omitted). ‘However, the 2015 amendments do not alter the 
basic tenet that Rule 26 is to be liberally construed to permit broad 
discovery.’ Id. Furthermore, the amendment "does not place on the party 
seeking discovery the burden of addressing all proportionality concerns. Nor is 
the change intended to permit the opposing party to refuse discovery simply 
by making a boilerplate objection that it is not proportional." Fed.R.Civ.P. 
26(b) advisory committee's note to 2015 amendment. The ‘party claiming 
undue burden or expense ordinarily has far better information . . . with 
respect to that part of the determination.’ Id.” (Emphasis in original.) 
 
 

 

 



Scope of Discovery and Proportionality 

 Prime Aid Pharm. Corp. v. Express Scripts, Inc., 2017 U.S. Dist. LEXIS 2061, 

*11-12, 2017 WL 67526 – discovery dispute: 

 “Defendant also fails to support its contention that plaintiff's requests are 

disproportionate. The factors for determining whether requested information 

is proportional to the needs of the case include: the importance of the issues, 

the amount in controversy, the parties' relative access to the information and 

their resources, the importance of the discovery in resolving the issues, and 

whether the burden or expense of producing the discovery outweighs its likely 

benefit. Fed.R.Civ.P. 26(b)(1). See Duhigg v. Indus., No. 8:15CV91, 2016 U.S. 

Dist. LEXIS 126791, 2016 WL 4991480, at *3 (D. Neb. Sept. 16, 2016) (in 

opposition to plaintiff's motion to compel, defendant provided information 

regarding the hours and expense of reviewing responsive documents). 

Defendant makes no attempt to address these factors, relying instead on its 

assertion that the information plaintiff seeks is irrelevant. Again, this is not 

adequate to establish that plaintiff's document requests are disproportionate 

to the needs of the case.” 

https://advance.lexis.com/document/?pdmfid=1000516&crid=caa5d3e6-e2ea-4224-b7fb-5fb71c1dc9f4&pddocfullpath=/shared/document/cases/urn:contentItem:5MJX-MC51-F04D-K16T-00000-00&pdcontentcomponentid=6418&pdshepid=urn:contentItem:5MGP-H311-J9X6-H20W-00000-00&pdteaserkey=sr26&pditab=allpods&ecomp=kxdsk&earg=sr26&prid=001ec698-e3e7-4d23-b51b-d0ae5e0287bf
https://advance.lexis.com/document/?pdmfid=1000516&crid=caa5d3e6-e2ea-4224-b7fb-5fb71c1dc9f4&pddocfullpath=/shared/document/cases/urn:contentItem:5MJX-MC51-F04D-K16T-00000-00&pdcontentcomponentid=6418&pdshepid=urn:contentItem:5MGP-H311-J9X6-H20W-00000-00&pdteaserkey=sr26&pditab=allpods&ecomp=kxdsk&earg=sr26&prid=001ec698-e3e7-4d23-b51b-d0ae5e0287bf


Scope of Discovery and Proportionality 

 Not a ton of cases specifically addressing proportionality. 

 Are we going to see significant changes between the “reasonably calculated 

to lead to admissible evidence” and “proportionality” standards? 

 Probably not. 

 Courts will still analyze whether the information requested is overly 

burdensome.  

 Courts will analyze the proportionality factors. 

 Next… 

 There are specific limitations on ESI. 

 



Electronically Stored Information – ESI 

 

 
 

 Rule 56.01 has been revised to adopt the federal standard with respect to ESI. 

 This is the first time Missouri’s discovery rules have explicitly addressed ESI. 

 New Rule 56.01 (b)(3). 

 “A party need not provide discovery of electronically stored information from 

sources that the party identifies as not reasonably accessible because of 

undue burden or cost. On motion to compel discovery of for a protective 

order, the party from whom discovery is sough must show that the information 

is not reasonably accessible because of undue burden or cost. If that showing 

is made, the court may nonetheless order discovery from such sources if the 

requesting party shows good cause, considering the limitations of Rule 

56.01(b)(2).”  

 



Electronically Stored Information – ESI 

 

 Thus, Rules 56.01(b)(3) and 58.01 now expressly permit discovery of ESI and 

permit a party to request that ESI be produced in native format.  

 However, a responding party is not required to produce ESI that is not 

reasonably accessible because of undue burden or cost. A court may 

nonetheless order the ESI produced if the requesting party shows good cause. 

 First things first. 

 What is “native format”? 

 



Electronically Stored Information – ESI 

 
 NATIVE FORMAT 

 I know this isn’t an e-discovery CLE, but exactly what is “native format”?  

 A good discussion can be found in Cenveo Corp. v. Southern Graphic Sys., 2009 
U.S. Dist. LEXIS 108623, *4-6, 2009 WL 4042898. 

 Some descriptions given/cited by Cenevo: 

 The default format of a file;  

 The way the document is stored and used in the normal course of 
business;  

 Native format includes the metadata for the electronic document; 

 Electronically stored information with metadata and embedded data 
intact may be said to be in 'native format’;  

 Dynamic data may need to be produced in native format or in a modified 
format in which the integrity of the data can be maintained while the 
data can be manipulated for analysis; etc. 

 



Electronically Stored Information – ESI 

 
 This is not new under the FRCP, but required under the new MO Rules. 

 Except… 

 a responding party is not required to produce ESI that is not reasonably 

accessible because of undue burden or cost.  

 A court may nonetheless order the ESI produced if the requesting party 

shows good cause. 

 What is meant by “reasonably accessible”? 

 Active sources 

 Used in the ordinary course of business 

 Hart on ESI (3rd Edition): “Stuff that is easy to get.”  

 



Electronically Stored Information – ESI 

 
 A court may nonetheless order the ESI produced if the requesting party shows 

shows good cause. 

 Even though it isn’t “readily accessible,” you still have a duty to preserve! 

 Not a lot of MO cases on this issue. 

 Look to federal cases construing the rules on ESI when making your argument 

for/against ESI that is/isn’t readily accessible.  

 Texas Missouri two-step? 

 Proportional to the needs to the case + readily accessible 

 



Interrogatories and Requests for Admissions 

 The amended Rule 57.01(a) limits the number of interrogatories a party can 

serve to 25, including all discrete subparts.  

 57.01 (a) “Unless otherwise stipulated or ordered by the court, any party 

may serve upon any other party no more than 25 written interrogatories, 

including all discrete subparts.” (New language bolded.)  

 A significant change. 

 Interrogatories in excess of 25 require permission from the court or 

agreement by the parties. 

 How will trial courts handle this? 

 How should you handle this?  

 



Interrogatories and Requests for Admissions 

 Likewise, Rule 59.01 limits the number of request for admissions.  

 59.01 (a) “After commencement of an action, a party may serve upon any 

other party no more than 25 written requests for the admission without 

leave of court or stipulation of the parties . . .” 

 “However, the limitation on the number of request for admission specified 

by this Rule 59.01 shall not apply to request for admission regarding the 

genuineness of documents.” 

 Another significant change. 

 Thus, the new rule -- no more than 25 requests for admission excluding 

requests regarding the genuineness of documents.  

 



Depositions 

 Rules 57.03 and 57.04 now impose certain limits on the number and length of 

depositions, whether by oral or written examination.  

 The amended Rules set forth specific circumstances where a litigant must 

seek court approval for a deposition.  

 Leave of court is required if (i) the deposition would result in more than 

10 depositions being taken under this rule or Rule 57.04 by the plaintiff, 

or by the defendants, or by the third-party defendants;  

 if the deponent has already been deposed in the case; or  

  the plaintiff seeks to take a deposition prior to the expiration of 30 days 

of after service of the summons and petition upon any defendant, except 

that leave is not required if a defendant has served a notice of taking 

deposition or otherwise sough discovery or the deponent is confined in 

prison. 

 



Depositions 

 Another significant change. 

 Similar to the new rules with regard to interrogatories, the number of 

depositions for each party is now limited to 10 except by leave of court or 

stipulation. 

 Sound familiar?  

 FRCP 30(a)(2)(A)(i) 

 Also limits the number of deposition to 10 per side. The parties can 

stipulate to exceed this limitation or seek leave of court. 

 “But wait there’s more!” 



Depositions 

 Rule 57.03(b)(5)  

 “(A) Duration. Unless otherwise stipulated or ordered by the court, a 

deposition shall be limited to 1 day of 7 hours. The court may allow additional 

time consistent with Rule 56.01 if needed to fairly examine the deponent or if 

the deponent, another person, or any other circumstance impedes or delays 

the examination.” 

 No time limits under the old rule.  

 Sound familiar? (There’s a pattern here!) 

 FRCP 30(d) 

 Same language.  



Depositions 

 57.03 (B): “Sanction. The court may impose an appropriate sanction, 

including reasonable expenses and attorney’s fees incurred by any party, on a 

person who impedes, delays or frustrates the fair examination of the 

deponent.” 

 Arguably, this conduction is already addressed in current rules: 

 61.01 (f), failure to attend own deposition  

 61.01 (g), failure to answer questions on deposition.  

 The new rule appears to broaden the scope of sanctionable conduct for those 

who “impede, delay or frustrate the fair examination of the deponent.” 

 Will Missouri Judges be more likely to sanction this type of conduct?  



Inadvertent Production of Privileged 

Information  

 

 The amended rules add new protections for inadvertent production of 

privileged or work-product protected information.  

 Clawback - Rule 56.01 (b)(9). 

 Entirely new rule.  

 Two situations: 

 1. Privileged materials are produced and the sender realizes the 

inadvertent disclosure and notifies the recipient. 

 2. Attorney receives privileged information and he or she has “reasonable 

cause to believe the information was wrongfully obtained.”  



Inadvertent Production of Privileged 

Information  

 56.01(9)(A) Information Produced.  

(i) If information produced in discovery is subject to a claim of privilege or of 

protection as trial preparation material, the party making the claim may notify 

any party that received the information of the claim and the basis for it. After 

being notified, a party must promptly return, sequester, or destroy the specified 

information and any copies it has; must not use or disclose the information until 

the claim is resolved; must take reasonable steps to retrieve the information if 

the party disclosed it before being notified; and may promptly present the 

information to the court under seal for a determination of the claim. The 

producing party must preserve the information until the claim is resolved. 

 



Inadvertent Production of Privileged 

Information  

 56.01(9)(A) Information Produced.  

(ii) An attorney who receives information that contains privileged 

communications involving an adverse or third party and who has reasonable 

cause to believe that the information was wrongfully obtained shall not read the 

information or, if he or she has begun to do so, shall stop reading it. The attorney 

shall promptly notify the attorney whose communications are contained in the 

information to return the information to the other lawyer and, if in electronic 

form, delete it and take reasonable measures to assure that the information is 

inaccessible. An attorney who has been notified about information containing 

privileged communications has the obligation to preserve the information. 

. 

 



Inadvertent Production of Privileged 

Information  
 These are (again) significant revisions and strong protections of 

privileged/work product information. 

 Back to scenario one. A closer look.  

 “After being notified, a party must promptly return, sequester, or destroy the 

specified information and any copies it has;”  

 “must not use or disclose the information until the claim is resolved;”  

 “must take reasonable steps to retrieve the information if the party disclosed 

it before being notified;” and  

 “may promptly present the information to the court under seal for a 

determination of the claim.”  

 “The producing party must preserve the information until the claim is 

resolved.” 

 

 



Inadvertent Production of Privileged 

Information  

 Scenario two. A closer look. 

 The attorney receiving the information “who has reasonable cause to believe 

that the information was wrongfully obtained shall not read the 

information” 

 “Or, if he or she has begun to do so, shall stop reading it.”  

 “The attorney shall promptly notify the attorney whose communications are 

contained in the information to return the information to the other lawyer 

and, if in electronic form, delete it and take reasonable measures to assure 

that the information is inaccessible.” 

 Challenges?  

 

 

 



Inadvertent Production of Privileged 

Information  

 Scenario two. 

 What is reasonable cause to believe the information was wrongfully obtained? 

 Example: Email from opposing plaintiff’s counsel “RE: Plaintiff’s Settlement 

Offer and Strategy” 

 Might be hard to tell, but be careful.  

 It’s happened to yours truly.  

 Bottom line: use common sense.  

 (Thanks for the advice!) 

 

 

 



Last one… 

 Rule 25.03. Misdemeanors of Felonies-Disclosure by State of Defendant 

Without Court Order. 

 Allows the prosecutor to use his or her discretion redact personal identifying 

information of persons name in arrest reports, incident reports, investigative 

reports, records statements, etc. 

 Rule 25.03 (b)(1) 

 Rule 25.03 (b)(7) 

 Rule 25.03 (d) 

 

 



That’s all folks.  

 THE END 

 Questions, comments, concerns? 

 

 



 

 Feel free to call me:    

 314-678-8644  

Or email:  

 mhart@hpylaw.com 
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